United States Department of the Interior
OFFI CE OF THE SOLICI TOR

Washington, D.C. 20240

Novenber 29, 1994

M-36981
Menor andum
To: Acting Director, Mnerals Mnagenent Service

Through:  Assistant Secretary, Land and Mnerals Mnagenent
From Solicitor

Subject: Inplementation of the G| Pollution Act of 1990 by
the Mnerals Managenent Service

Thi s menorandum responds to your request of September 19, 1994,
regardi ng} m‘gl ementation of the Ol Pollution Act of 1990 (33
U tC 2701-2761) (OPA). Your menorandum raised the follow ng
questi ons:

[ Ceographi ¢ Scope: How should the statutory phrase
“offshore ftacility” be interpreted? Does it apply to
facilities |ocated anxvvhere other than the Quter
Continental Shelf (OCS)? Does it apply to over-water
facilities appurtenant to onshore facilities, e.g., a
pi Pel ine on a pier? At what geographic point does an
of rshore pipeline cease to be an "offshore facility" for
t he purposes of these requirements? (“Scope of OPA' s
Requi renments”)

|l. Risk-Based Levels: Wat latitude does the Mnerals
Managenent Service (MVS% have to reduce the financial
responsibility requirements for offshore facilities below
$150 mllion; e.g., to make the coverage pr_oP_ortl onal to
the actual polTution risk Ié)ose_d by a specitic offshore
facility? (*Authority to Provide R sk-Based Levels of
Responsibility”)

|1l. De Mnims: My MB create a de mnims exenption
from the financial responsibility requirements of section
1016(c) for offshore tacilities that pose little or no
risk of a serious oil spill, simlar to that previously
rovi ded under related requirenents of the Quter
ntinental Shelf Lands Act? ﬁ"Aut horlt%. to Allow De
Mnims Exenption From Financial Responsibility") _



SUMVARY OF RESPONSES
. CGeogr aphi ¢ Scope

OPA's definition of "offshore facility" includes oil handling
facilities in all waters, not just the waters of the OCS. The
definition may be limted to those facilities not a part of an
onshore facility, as explained in the legislative history and
further delineated in Union Petroleum Cornoration v. United States,
651 F.2d 734 (C. d. 1981).

[1. R sk-Based Levels

OPA does not authorize MVS to set different responsibility |evels
for offshore facilities based on risk.

1. De Mnims
On its face, OPA requires universal coverage. To exenpt fromits
reach facilities that otherwise fall within the statutory anbit,
but that handle a de mnims anount of oil, MVS would have to
denonstrate that the benefit of requiring evidence of financia

responsibility in such instances is either nonexistent, trivial, or
that the statutory design fairly inplies allomﬁn? an exenption

Being designed to assure the availability of funds for spill clean-
up, OPA presents a high hurdle for such a justification

BACKGROUND

The G| Pollution Act of 1990, 104 Stat. 484 ﬁl990), 33 U.S.C
2701- 2761, was enacted after many years of legislative effort, and
approximately a year and a half after the Exxon Valdez oil spill
It is a conplex regulatory and liability regime to prevent oil
spills and to gay for clean%§ and damages if spills occur. Section
1016 of OPA, 33 U.S.C. 2716, requires that responsible parties
denonstrate evidence of financial responsibility for offshore
facilities, vessels, and deepwater ports.

Prior to OPA, section 305(b) of the Quter Continental Shelf Lands
Act (OCSLA), 43 U S.C 1815(b), required owners of OCS facilities
handling nore than 1,000 barrels of oil at any one time to evidence
financial responsibility of $35 million. OCS facilities were
exenpt if they handl ed fewer than 1,000 barrels. See 43 U.S.C
1815(b) (1978), repeal ed by OPA, section 2004, 104 Stat. 504
(1990). Prior to OPA, no financial responsibility requirenent
exi sted for onshore or non-OCS offshore facilities. The Cean
Water Act required financial responsibility evidence only of vessel
owners. 33 U S.C 1321(p).

OPA reaches all offshore facilities, broadly defined, not just
facilities on the OCS. Under COPA, responsible parties for al
offshore facilities are required to evidence $150 mllion in
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costs of cleanup and

financial responsibility to cover the total _
}\Much the statute

renoval plus potential liability for danmages
limts to $75 mllion). See section 1004(a _
2704(a)(3)) and section 1016(c) (33 U S.C. 2716(c)). OPA continues
to exenpt onshore facilities fromthe financial responsibility
requirement and limts the liability of those responsible for
onshore facilities to $350 million for renoval costs and damages
conbi ned. See section 1004(a) (4) (33 U.S.C 2704(a) (4)).

The follow ng chart captures the essence of OPA's changes:

(3) (33 UusSsC

Topi c Pre- OPA Post - CPA
O fshore Facilities
Cover age Fi nancial responsibility-OCS Financial

Responsi bl e
Party

Financial
Responsibility
Evi dence

Liability
Limt

facilities handling at
| east 1,000 barrels of oil
(OCSLA)

Liability-Al facilities in,
on, or under waters of the
U S., regardless of volune

Omer or operator

$35 mllion (QOCS only)

OCS-$35 mllion plus all

renoval and cl eanup costs
O her of fshore:
IDarrages-governed by state
aw

Renoval -$50 million

%subj ect to reduction to
8 mllion)

responsibility and
l i ability-AIlI
facilities in, on,
or under waters of

the U S., regardless
of vol une
Lessees, Permttees,

Hol ders of Rights of
Use & Easenent

$150 mllion

Al offshore (incl.
oCS) :

$75 million for
damages

No limt for cleanup
or renoval



Onshore Facilities

Cover age In, on, or under |and (other Sane
t han subnerged | and)

Responsi bl e Oaner or Qperator Same

Party

Fi nanci al None None

Responsibility

Evi dence

Liability Damages-governed by state $350 mllion

Limts | aw o (incl. cleanup,
Renoval - $50 million renoval and danages)

subject to reduction to
8 mllion). Lower
[imts could be set for
facilities handling 1,000
barrels or less that
presented no substanti al
ri sk of discharge.

. Scope of OPA's Requirenents
Section 1016(c) (1) of OPA states:

Except as provided in paragraph (2), each responsible
party with respect to an offshore facility shall
establish and maintain evidence of financial
resBQns|b|I|ty of $150, 000,000 to neet the anount of
liability to which the responsible party could be
subj ected under section 2704(a) of this title in a case
in which the responsible party would be entitled to limt
liability under that section. In a case in which a
person is the responsible party for nore than one
faC'|[tY subject to this subsection, evidence of
financial responsibility need be established only to neet
the maxinmum liability applicable to the facility having
the greatest maximum Iliability.

33 U.S.C. 2716(c) (1).

The scope of the financial responsibility requirenent in OPA
depends on several definitions and how they interrelate with the
statutory requirenent. The questions of where, what, and who
conprise the three basic areas for analysis to determne the
statutorily inposed scope.



A \Were
Section 100l (22) of OPA defines “offshore facility” to mean

any facility of any kind |ocated in, on, or under any of the
navi gabl e waters of the United States, and any facility of any
kind which is subject to the jurisdiction of the United States
and is located in, on, or under any other waters, other than
a vessel or a public vessel;

33 U.S.C. 2701(22)."' Section 100l (21) defines "navigabl e waters"
to mean “the waters of the United States, including the territoria
seas.” 33 U.S.C 2701(21). Conbining the two nmeans OPA defi nes
“of fshore facility” broadly to include facilities in, on, or under
all "waters of the United States," and not nerely the territoria
sea and the waters above the OCS.

Section 1016(0? requi res evidence of financial responsibility of
all responsible parties for all “offshore facilities” (wth
different requirenents for deepwater Ports). OPA specifically uses
the term “Quter Continental Shelf tacility” in addressing the
unlimted liability of owners of an “Quter Continental Shelf
facility” for removal costs, even though the same is true of other
offshore facilities. Conpare 33 U S. C. 2704(c)(3) with 33 U S. C
2704(a) (3). OPA defines "Cuter Continental Shelf facility” nuch
nmore narrowy than “offshore facility.”” It seems plain then, that
E@% term "offshore facility" covers nore than facilities on the

The legislative history confirnms this. For exanple, the Senate
bill's definition of offshore facility was the sane as final
enacted, but it applied a different financial responsibility |eve
to an Quter Continental Shelf facility ($100 nillion) from that
applying to an “other offshore facility” (“sufficient to nmeet the

' “Onshore facility” means any facility (including, but not linited

to, nmotor vehicle and rolling stock) of any kind located in, on, or
under any land within the United States other than submerged |and.
33 U.S.C 2701(21).

> OPA defines “Cuter Continental Shelf facility” as

an offshore facility which is located, in
whole or in part, on the Quter Continental
Shelf and is or was used for one or nore of
the following purposes: exploring for,
drilling for, producing, storing, handling,
transferring, processing, or transporting ol
produced from the Quter Continental Shelf.

33 U S.C. 2701(25).



maxi mum anount of liability to which the owner or operator could be
subject"”). See section 104(b) of S. 686, as recited in 135 Cong.
Reg. 18,738 (1989). See also section 102(c) of S. 686, as recited
in 135 Cong. Rec. 18,735 (1989) which refers to' an "CQuter
Continental Shelf facility" being subject to unlimted renoval
costs plus $75 mllion while the liability cap for "any other
onshore or offshore facility" is $350 million. See also S. Rep.
No. 94, 10lst Cong., 1st Sess. 13 (1990) which separately recites
liability limts of $100 mllion for "aqy Quter Continental Shelf
facility" and "any other onshore or offshore facility." These
various distinctions in earlier versions indicate a congressiona
choice to include facilities on both the OCS and other waters
within the concept of "offshore facility" in the final version

Title | of OPA adopted the existing Federal Water Pollution Control
Act (FWPCA, now the G ean Water Act) definitions of "onshore
facility," "offshore facility," and "navigable waters." Thus,
FWPCA's | egislative and regul atory his%ory bears directly on the
scope of the term"offshore facility."” The FWPCA, as originally
enacted in 1972, defined the term "offshore facility" as "any
facility . . . in, on, or under any navigable water of the United
States.” 33 U.S.C 1321 (1974). It defined "navigable waters” as
"the waters of the United States."” The FWPCA s | egislative
history reflects an intent to adopt as broad an interpretation of
"navi gable waters" as the Commerce C ause allows: jurisdiction over
all activities that could conceivably affect navigation or

The OPA Conference Report states:

I n each case, these FWPCA definitions shal
have the sane neaning in this legislation as
they do under the FWCA and shall be
Interpreted accordingly.

H R Conf. Rep. No. 653, 10lst Cong., 2nd Sess. 102 (1990).

! EPA's regulatory elaboration of the definition enbraces waters
used in the "past, Or susceptible to use as a nmeans to transport
Interstate or foreign comerce, including adjacent wetl ands;
tributaries of navigable waters and adjacent wetlands; intrastate
| akes, rivers, streans, nudflats, sandflats and wetlands, the use,
degradation, or destruction of which affect interstate conmerce
including, but not limted to those utilized by travelers for
recreational or other purposes, those from which fish or shellfish
coul d be taken and sold in interstate comerce, and those utilized
for industrial purposes by industries in interstate commerce.
V%%Ignds are also defined quite broadly. 40 CF.R

116. 3.



interstate commerce, including activities in wetlands.” In 1977
Congress considered and rejected attenpts to exclude wetlands from
the scope of section 404 "because of its concern that protection of
wet | ands woul d be unduly hanpered by a narrowed definition of
‘navigable waters.”" United States v. Riverside Bayvi ew Hones,
.Inc., 474 U S 121, 137 (1985).

The 1977 anendnments added to the FWPCA definition of "offshore
facility" the phrase "and any facility of any kind which is subject
to the jurisdiction of the United States and is |ocated in, on, or
under any other waters . . . ." 33 U/ S.C 1321(11) (1988)(enphasis
added). The FWPCA explains that "subject to the jurisdiction of
the United States" Is determned "by virtue of United States
citizenship, United States vessel docunentation, or as provided by
i nternational agreement to which the United States is a party." 33
U S. C 1321(a)(17); see also 33 U.S.C. 1321(b)(l). The legislative
hi story shows an intent to expand federal jurisdiction for the
cleanup of oil spills "to the limts of the jurisdiction of the
United States" to protect "resources over which the United States
exercises jurisdiction. . . ." (i.e., fisheries wthin what has
since been called the Exclusive Economc Zone). See H R Conf.
Rep. No. 830, 95th Cong., 1st Sess. 91-92 (1977), and S. Rep. No.
370, 95th Cong., 1st Sess. 64-65 (1977).

The statutory definitions unanbi guously dictate an extensive
geographic reach. Nothing in the statute or its |egislative
history provides a basis for MM to limt facilities subject to the
fhnaqgagl responsibility requirenent to just those facilities on
t he .

B. \What
Section 100l (9) of OPA defines "facility" to mean

any structure, group of structures, equi pnent, or device
(other than a vessel’) which is used for one or nore of the

foll owi ng purposes: exploring for, drilling for, producing,
storing, handling, transferring, processing, or transporting
oil. This termincludes any nmotor vehicle, rolling stock, or

pi peline used for one or nore of these purposes;
33 U.S.C. 2701(9).

As indicated above, OPA applies different requirements to onshore

> The FWPCA conference report states: "The conferees fully intend

that the term navigable waters be given the broadest possible
constitutional interpretation unencunbered by agency determ nations
whi ch have been nade or may be nade for adm nistrative purposes.”
S. Rep. No. 1236, 92nd Cong., 2nd Sess. 144 (1972). See also 118
Cong. Rec. 33,756-57 (1972) (statenment of Cong. Dingell).
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facilities ("in, on, or under land . . . other than subnerged
| and") and offshore facilities ("in, on, or under . . . navigable
waters"). OPA does not on its face indicate which set of rules
governs a facility that is both on dry |land and over navigable
waters. Neither does the statutory |anguage specify whether an
appurtenance to a facility should be treated as a conponent of the
facility, or whether instead it should be classified onshore or
of fshore based on its own characteristics.

W ook to the legislative history for guidance. The Conference
Report for OPA indicates Congress' desire not to treat as "offshore
facilities" over-water facilities connected to "onshore facilities"
to the extent FWPCA treated them as "onshore facilities":

To the extent that docks, piping, wharves, piers and other
simlar appurtenances that rest on subnerged land and that are
directly or indirectly connected to a |and-based termnal are
deemed to be part of an onshore facility under the FWPCA, they
are |likew se deened to be part of an onshore facility under
the Conference substitute.

H R Conf. Rep. No. 653, [0lst Cong., 2nd Sess. 102 (1990)

Ni ne years before OPA was enacted, the Court of O ainms decided that
docks and ot her appurtenances to an onshore facility (in that case
an oil termnal) were part of an onshore facility under FWPCA
Uni on Petrol eum Corporation v. United States, 651 F.2d 734 (C. d.
1981). The termnal included Toading racks for trucks and railroad
tank cars, and a dock for oil tankers extending into a creek. The
I ssue was whether the conpany that reported a spill into the creek
froma tank car on tracks connected to its termnal could be
reimbursed for its cleanup costs, despite the fact that it did not
own, |ease or operate the tank car. The Cean Water Act allows an
owner or operator who renoves spilled oil from an "onshore or
of fshore facility" to recover cleanup costs. 33 U S C 1321(i)(I)
(1986). The United States argued that "facility" in this context
referred only to the tank car, and because the conpany did not own,
| ease or operate the tank car, its reporting of the spill did not
allow it to recover cleanup costs. The court declined to construe
the term"facility" narrowWy to refer to tank cars alone. It
rejected that "hypertechnical approach”" and instead construed
"facility" broadly so as not to discourage inmedi ate cl eanup
operations, a principal thrust of this part of the FWPCA |d. at
743-44. The court found "operational responsibility,™ or
"ﬁosse55|on and control" nore appropriate tests for its purposes
than ownership. 1d. at 745.

Consistent with Union, the Coast Guard defined "facility" for FWPCA
purposes prior to OPA to include "structures, equipnment and
appurtenances thereto." 33 CF.R 154.05. W are unaware of any
admnistrative interpretations by the Environnmental Protection
Agency and Coast Cuard, the agencies responsible for adm nistering

8




FWPCA before 1990, that conflict wth the judicial guidance in
Union. Al of the regulations inplenenting the FWPCA sinply recite
the statutory definitions of "onshore tacility" and "offshore
facility" wi thout elaboration. See 33 C.F.R 153.103(0); 40
CF.R 110.1; 40 CF.R 112.2(c) and 40 CF. R 116.3. Indeed,
because no difference existed in requirenents | mposed on offshore
facilities vis-a-vis onshore facilities under the FWCA, the
agencies had little reason to determ ne whether a facility was
onshore or offshore. Furthernore, jurisdiction between EPA and the
Coast Quard was not divided along onshore-offshore |ines, but
I nstead on the basis of whether the facility was or was not
transportation-rel ated.

Union Petroleumis therefore the onlg gui dance available. It
effectively holds, albeit in a considerably different context, that
an appurtenance directly connected to an onshore facility is
considered part of that facility under the FWCA. The OPA
Conference Report underscored that the FWPCA definition shall have
"the sane neaning" in OPA. Therefore, although the issue is not
free from doubt given the different context and the |ack of any
evi dence that anyone in the Congress that enacted OPA knew of the
Uni on Petrol eum decision, | believe it is reasonable to apply its
approach to GCPA

Such treatment is consistent wth Congress' decision in OPA not to
subject onshore facilities to financial responsibility
requi rements. Mreover, the justification for nore rigorous
regulation in OPA of "offshore facilities,"” from unadjustable
liability limts to a universal response plan requirenent, 33
U S C 1321(j)(5)(B)(ii), is that offshore spills, especially thos%
on the OCS, are potentially much nmore serious than onshore spills.

®  For exanple, the Senate decisively rejected a motion to table

California Senator WIlson's amendnent to renove limts on OCS
facility liability for cleanup costs. Senator WIson had argued:

Wien Exxon Val dez went aground and it tore a jagged hole in
its hull streamng out its cargo of crude oil, what it did was
to let go sone 262,000 barrels. M. President, when Ixtop |
blewin the Gulf of Mexico, it blewwth 20 tines that nuch
oil, 20 times ....$l QO mllion ...wuld not be enough or begin
even to approach what would be necessary to contain the spill
of the magnitude of the Ixtop I...this is not the finite
capacity of a tanker, but the vastly great anount of
oil... that there is, potentially, under that rig....Unlimted
liability for cleanup costs [for OCS facilities],..has been
true for over 20 years.

135 Cong. Rec. 18,366 (1989). Senator Lieberman added,. "unlike
other facilities or vessels, OCS rigs may not be subject to these
(continued...)
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MVB will need to determne, as in Union, when sonething is a
separate facility, and when it is a conponent of another facility.

Wiere a pipeline extends out on a pier, assumng far nore of the
pipeline rests on land than on the pier, it should not be difficult
to find that the onshore portion is the facility and the pier
portion a nmere appurtenance. If MW classification of facilities
and appur f enances has a rational basis, it should survive judicia

scrutiny.

The same approach would apply to deterninin? when an of fshore
pi pel i ne extendi ng onshore ceases to be an offshore facility for
ﬁurposes of section 1016(c). A rational basis for classification
ere could be whether or not the potential for a spill froma given
portion of a pipeline arises from offshore activities (such as
production) or onshore activities (such as distribution). The
Menor andum of Understanding (MOU) between the Environnmenta

Protection Agency (EPA) and the Coast Guard dividing Cean Water
Act responsibilities on the basis of whether a facility is
transportation-related may suggest suitable points, such as valve
junctions, at which to change the classification of a pipeline from
of fshore to onshore. See 40 C F.R Part 112, Appendix A

In making its classifications, however, MV5 should be aware of all
t he otential consequences. Specifically, while MW
classitication would be for the purpose of enforcing the evidence
of financial responsibility requirements, the courts could apply
the MV treatnent of "appurtenances” in determning who is liable

°(...conti nued)

tough State |aws because they are outside a State's jurisdiction.”
135 Cong. Rec. 18,371 (1989). See also Additional Views at S. Rep.
No. 94, 10lst Cong., 1st Sess. 26-27 ("There are several good
reasons for naintaining one Pollcy with respect to oil tankers and
other facilities handling oil, but a different one with respect to
OCS facilities"). See also S. Rep. No. 94, 10lst Cong., 1st Sess.
16 and HR Rep.' No. 242, 10lst Cong., 1st Sess., pt. 2 at 53.

! The legislative history does not reflect any conscious attenpt
to limt the Secretary's discretion to define how nuch of a
facility must be on land to constitute an onshore facility. Like
the Conference Report, the House bill used such broad, overlapping
definitions as to nmake it necessary for the Secretary to exercise
judgnent as to whether a facility on or over both water and |and
woul d be an offshore facility or an onshore facility. That is, the

House bill defined "offshore facility" as a facility "located, in
whol e or in part, on |ands beneath navigable waters . . . or on the
Quter Continental Shelf. . . . It defined "onshore facility" to

include a facility" any portion of which is located in, on, or
under"” nonsubnerged Tand. See 135 Cong. Rec.. 27,942 (1989)
(enphasi s added).
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and for how nuch in cleanup costs and damages. This is because CPA
itself draws distinctions on these issues, depending upon whether
the facility is onshore or offshore. That is, the "responsible
party" for appurtenances of "onshore facilities" is the owner or
operator of the facility, not the |essee, permttee, or hol der of
a right of use or easenent of the underlying | and. See the
di scussion in the next section. Also, liability for cleanup costs
is limted (to $350 nillion) only for "onshore facilities."

pp. 3-4, supra.
C. Wo

See

OPA defines the part¥ responsi bl e for evidencing the financial
responsibility for oftshore facilities (except for those |icensed
under the Deepwater Port_  Act) in terns of interest in the
underlying land or its use.” This contrasts with its definition of
"responsi ble party" for onshore facility, which relies on a
property interest in, or operational responsibility for, the
facility itself. Apparently this difference stens from Congress'
desire not to burden offshore drilling contractors, who own
facilities such as drilling rigs, but who have less of a stake in
the income fromthe property than the | essee or permttee.

8 Specifically, OPA defines "responsible party" for offshore

facility as:

the lessee or permttee of the area in which the facility
Is located or the holder of a right of use and easenent
granted under applicable State law or the Quter
Continental Shelf Lands Act (43 U S.C 1301-1356% for the
area in which the facility is located (if the holder is
a different person than the |essee or permttee), except
a Federal agency, State, nunicipality, conmm ssion or
political subdivision of a State, or any interstate body,
that as owner transfers possession and right to use the
property to another person by |ease, assignnent, or
permt.

Section 1001 (32) (C), 33 US.C 2701(32) (O.

° The 1989 Senate Environnent and Public Wrks Committee report

explained its definition of "owner or operator" as follows:

A major deficiency of title Il of the Quter Continental Shelf
Lands Act is corrected by the reported bill. Under that
title, the owner or operator of an OCS facility is held
|iable. Often, that owner or operator is an independent

drilling contractor and not the actual holder of the rights to
produce the oil... The reported bill restores the bal ance
anong | easehol ders and drilling contractors on the OCS....The

(continued...)
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33 U S.C 2701(32)(B). "Lessee" is defined as soneone holding a
| easehol d interest in an oil or gas |ease on |ands beneath
navi gabl e waters or on subnerged |ands of the Quter Continenta

Shelf. 33 U S. C 2701(16). "Permttee" is defined as a person
hol di ng authorizations, |icenses, or permts for geol ogica

expl orati on under OCSLA section 11 or applicable state |aw. 33
U S C 2701(28). OPA does not further define "holder of a right of
use and easenent. .

Al though the use of drilling contractors on the OCS nay have given
rise to the distinction OPA draws between "responsible parties"
of fshore and onshore, it wuld torture the plain | anguage of the
Act to read this as limting the definition of "offshore facility"
to the OCS. See the discussion on ﬁages 4-7, supra. The
l egislative history is bereft of any such suggestions; e.g., the
conferees stated: "[a]ll offshore facilities, except deepwafer
ports, nmust establish necessary evidence financial
responsibility for offshore facilities.” H R Conf. Rep. No. 653,
101st Cong., 2nd Sess. 119 (1990) (enphasis added).

Nor is there any reason to believe Congress intended for the term
"responsi bl e party" for an offshore facilitg to apply to a narrower
range of facilities than the term "offshore facility." To the
contrary, the Act contenplates that there be a responsible party
for every "offshore facility," not just for those on tracts |eased
for mneral developnent, permtted for geological exploration, or
t he subject of an easenent or use permt associated with oil and
gas.

The term "hol der of a right of use and easenent” used in the
definition of "responsible party" is broad enough to include
| andowners. Landowners generally have a "right of use and
easenent” on their land. If the definition were construed not to
enbrace | andowners, Congress would not have needed to exenpt
governnent al | andowners/lessors from the definition, as it did.
See note 8, supra.

G ven the expansive definition of "offshore facility," a narrow
readi ng of "responsible party" that excludes | andowners could | eave
some offshore facilities-- such as those inland of the coast which
are not on |leased water bottonms- -w thout any responsible party
answer abl e for damages and cl eanup. For exanple, an owner of a
drilling platformon an inland | ake who al so owns the bed of the

9(...continued) _ o
bi |l acconplishes this by defining "owner or operator" for OCS
facilities to mean the | essee or permttee of the area in
mbiﬁh ;he facility is located (or the holder of the OCS
rights).

S. Rep. No. 94, 10Ist Cong., 1st Sess. 12.
| 2



| ake would not be a permttee, lessee, nor a holder of a right of
use under this narrow view, and thus would not conme under the
definition of "responsible party." | can find no support for such
a result in OPA or its history. The better reading is that
| andowners are included in the definition of "responsible party"
for "offshore facility."

II. Authority to Provide Ri sk-Based Levels of Responsibility

Section 1016 %c)(l) requires responsible parties for offshore
facilities (other than deepwater ports) to

establish and mmintain evidence of financial
resgons|b|l|ty of $150, 000,000 to neet the anount of
liability to which the responsible party could be
subj ected under section 2704(a) of this title in a case
in which the responsible party would be entitled to limt
liability under that section. In a case in which a
person 'Is the responsible party for nore than one
faC|I[ty subject to this subsection, evidence of
financial responsibility need be established only to neet
the maximum liability applicable to the facility having
the greatest maxinmum l1ability.

33 U.S._C._2716_(c)§!).10 The Act unanbiquously requires evidence of
$150 million in financial responsibility. Gven the clarity of
that mninum the phrase "to meet the anount of liability to which
the responsible party could be subjected" does not authorize MVS to
I ncrease or reducelfhat level. It nerely refers to the purpose of
the requirenent. Construing this sentence to allow the

1 OPA's language is taken verbatim from the House bill. In

contrast the Senate bill set a flat $100 nmillion evidence
requi rement for OCS facilities and a requirenent for all other
of fshore facilities tied to the $350 mllion cap on liability.
Conpar e section lOl6(dL(I) of HR 1465, 135 Cong. Rec. 27,946
(Iéggj with section 104(b) of S. 686, 135 Cong. Rec. 18,738 (1989).
See note 11, infra.
' |d. Even standing alone, this phrase would not authorize a
reduction in the |level of evidence required bel ow the cap on
liability. "[T]he amount. . .to which the responsible party could
be subjected in a case in which the responsible party would be
entitled to limt liability under section 2704(a)" is the liability
cap. |d. The House Merchant Marine and Fisheries Commttee bil
was very clear on this point, reciting no precise dollar figure but
setting the level of evidence required at "the maxinumliability to
whi ch the responsi ble party could be subjected. . . ." Section
107(b) of H R 1465, printed in HR Rep. No. 242, 101 Cong., 1st
Sess., pt. 2, at 12 (1989). The phrase appears three tinmes in 33
(continued...)
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flexibility of risked-based anpbunts would %anly read the
specification of $150 nillion out of the statute.

The second sentence states that the owner of nultiple facilities
need not naintain nore evidence than the greatest maximum |liability
for a single facility. The term "maximumi in the second sentence
cannot fairly be read as providing authority to reduce the anount
required for a single facility. To do so would rob the flat $150
mllion requirenent in the first sentence of its straightforward
meani ng. The second sentence is, instead, a rather inartful way of
saying that a responsible party will never have to furnish evidence
of nore than $150 nillion, no matter how many facilities exist for
which it is responsible.

Perhaps the clearest indication that Congress did not intend to
aut hori ze establishnent of a risk-based financial responsibility
requi rement for offshore facilities is the fact that in the sane
statute Congress did use a risk-based approach for both deepwater
ports and vessels. On the fornmer, OPA expressly authorizes the
Secretary of Transportation to conduct rulemaking to reduce the

"(. .. continued)

U S C_ 2716, 2716 (c)(l) (offshore facilities), 2716(a) (vessels)
and 2716(c) (2) (deepwater ports). The amount to which it refers
in the case of vessels and deepwater ports can be readil
determned by formula, since liability is caned. In the case o
offshore facilities, however, the maximum liability is not so
readily determ nable inasmuch as liability for cleanup and renoval
costs is unlimted, above and beyond the $75 nmillion ceiling on
damages. This probably explains the specification of a definite
figure, $150 mllion, in the case of offshore facilities. In the
Senate version the financial responsibility |evel had been fixed at
$100 mllion for OCS facilities, which was the only type of
facility in that bill for which liability for renoval costs was
unlimted. See section 104(b) of S. 686, 135 Cong. Rec. 18,738
(1989) ("Each owner or operator of an outer continental shelf
facility, deepwater port facility or other offshore facility shall

establish and maintain evidence . . . sufficient to neet the
maxi num anmount of liability to which the owner or operator could be
subjected . . . or, in the case of an Quter Continental Shelf

facility, in the amount of $I 00,000, 000.")

> “Mere words and ingenuity * * * cannot by description nmake

perm ssible a course of conduct forbidden by law." United States
v. Gty and County of San Francisco, 310 U S. 16, 28 (1940).
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The Conference Report explains the matter succinctly: "[I]n
practice, this nmeans that if a person is the responsible party for
nore than one offshore facility, that person must provide evidence
of $150 mllion in financial responsibility." HR Conf. Rep. No.
653, 10lst Cong., 2nd Sess. 1109.
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| evel of financial responsibility and liability from $350 nillion
to as little as $50 mllion upon a determnation that the use of
deepmater ports "results in a |ower operational or environnmental
risk." Such rulemaking is to follow a study of "the rel ative
operational and environnental risks posed by the transportation of
ol |l by vessel to deepmater orts versus the transportation of oil

by vessel to other ports." See 33 U S C 2716(c)(2) and 33 US.C
2704(d)(2). Wth regard to vessels, OPA ties financial
respon5|b|l|ty to the level of potential liability, which is

expressly based on the volune of oil handled, 33 U S.C 2716(a) and
33 U S. C 2704(a) (1) and (2). These provisions show that when
Congress wanted to authorize risk-based or varying |evels of
financial responsibility, it knew how. There is no indication in
OPA that Congress intended simlar risk-based levels of financia
responsibility for offshore facilities.

II'l. Authority to Allow De Mnims Exenption From Financi al
Responsibility

The courts have occasionally recognized an inplied power to exenpt
a de mnims class fromregulation if the r(PuIatlon produces only
a trivial gain, in order to avoid absurd or futile results.
Al abama Power v. Costle, 636 F.2d 323 (D.C. Cr. 1978); Washi ngton
Red Raspberry Commi ssion v. United States, 859 F. 2d 898 (Fed. % r.
1988? "Unl'ess Congress has been extraord|nar|ly rigid, there is
likely a basis for inplication of de mnims authority to provide
exenption when the burdens of regulation yield a gain of trivial or
no val ue." Al abama Power at 360.

But the courts have al so made clear that even where a power to make
a de mnims exception nay be inplied, it does not extend to making
cost-benefit calculations in the conventional sense:

That inﬁlied authority is not available for a situation
where the regulatory function does provide benefits, in
the sense of furthering the regulatory objectives, but
the agency concludes that the acknow edged benefits are
exceeded by the costs. For such a situation any inplied
authority to make cost-benefit decisions nust be based
not on a general doctrine but on a fair reading of the
specific statute, its ains and l|legislative history.

Id. at 361.

In a broad sense the difference between determ ning when a
regul atory application is truly de mnims, and when it 1s sinpl
not cost-effective by conventional cost-benefit analysis, is one o
degree. But as the Al abama Power court took pains to underscore,
this "difference of degree is an inportant one." The de mnims
exenption authority is "narrow in reach and tightly bounded by tﬁe
Pged to show that the situation is genuinely de mnims. :
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Even if the authority to make de mnims exceptions may be inplied,
the courts are clear that it can be exercised only to 1 nplenent the
| egislative design, not to thwart a statutory command. 1d. Indeed,
courts often find no authority for a de mnims exenption once they
exam ne the statute. In NRDC v. Costle, 568 F.2d 1369 (D.C. Cr.
1977), the court held that EPA Tacked authority to exenpt
categories of point sources from the permt requirenents
established in section 402 of FWPCA. The court stated that "courts
may not manufacture for an agency a revisory power inconsistent
wth the clear intent of the relevant statute." See also Public
Ctizen v. Young, 831 F.2d 1108, 1113 (D.C. G r. 1987); FPC V.
Texaco. I'nc., 417 U S. 380 (1973); NRDC v. EPA, 966 F.2d 1292, 1305
(9th Cir. 1991). -

To survive judicial scrutiny the agency nust design the de mnims
exenption with specific admnistrative burdens and a specific
regulatory context in mnd. Mreover, the burden of proof that the
de mnims level selected fulfills the statutory purpose and has a
rational basis is on the agency. Id. at 360. See also NRDC v.
EPA, 966 F.2d 1292, 1305 (9th Gr. 1991) ("Wthout data supporting
gﬁé_expa%qu exenption, we owe no deference to EPA' s |ine-
raw ng."

The strength and breadth of OPA's financial responsibility conmand,
i.e., to assure that the offshore facility's responsible party has
the financial resources needed to cover any claimfiled under CPA
suggests that M5 has a rather heavy burden to justify a de mnims
exception. -

The terms of section 1016(c) express a congressional intent to
achieve wuniversal coverage. The financial responsibility

Y The Al abama Power court found EPA had not established a rationa

basis for its decision to exenpt facilities emtting |less than |00-
250 tons of certain air pollutants from the Prevention of
Significant Deterioration and Best Available Control Technol ogy
requi renents of the Clean Air Act, even though the |evels selected
coincided with levels the Act itself set for other purposes. It
remanded the matter to the agency. |d. at 405.

15

EPA was unable to convince the courts that 'exenpting snal

construction sites from Cean Water Act requirenents faithfully
i mpl emented that Act, because EPA had to admt that the cunulative
effect of runoff from small sites could have a significant effect
on local water quality. NRDC v. EPA, 966 F.2d 1292 (9th Gr.
1991). Nor could FDA satisfy the courts that exenpting col or
additives which posed exceedingly snmall (but neasurable)
carcinogenic risks was consistent with the objectives of the
Del aney Cl ause of the Food and Drug Act, Public CGtizen v. Young,
831 F.2d 1108 (D.C. Cr. 1987).
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requirement applies to "each responsible party with respect to an
offshore facility." 33 UGS C 2716(c) (enphasis added).
"Facility" is defined to mean "any structure, group of structures,
equi prent or device used for one or nore of the follow ng purposes:
exploring for, drilling for, producing, storing, handling,
transferring, procegsing or transporting oil."” 33 U S C. 2701(9)
(enphasi s added).

A final indication of how narrow MMS authority to create de
mnims exenptions mght be is the fact that OPA replaced Title ITT
of the Quter Continental Shelf Lands Act. That Act contained an
express exenption for facilities handling |ess than 1,000 barrels
of oil at any one tine. See 43 U S.C. 1815(b) (1986), repealed by
OPA, section 2004, 104 Stat. 504 (1990). Congress chose not to
carry that exenption forward in OPA

CONCLUSI ON

| have not focused upon Bractical considerations in resolving these
|nterﬁret|ve questi ons because the statutory commands are clear,
and the legislative history bears out the plain neaning. Wether
Congress was wise or foolish in crafting and enacting these
provisions of the GI Pollution Act in this manner is not for me to
say, in the context of answering the interpretive questions you
have put to ne. As a great jurist once wote, in a not dissimlar
cont ext :

In the last analysis, . . . the Executive [nust] abide by
the limtations prescribed by the Legislature. The
scrupul ous vindication of that basic principle of |aw
. . . looms nore inportant in the abiding public interest
than the enbarkation on any inmediate or specific
project, however desirable in and of itself, in
contravention of that principle.

W lderness Society v. Mrton, 479 F.2d 842, 892-93 (D.C. Cir.) (en
banc), cert. denied, 411 U S 917 (1973). If it makes sense for
facilities over inland or near-shore waters to be treated
differently from OCS facilities, or for financial responsibility
requi renents to be risk-based, or for MV5 to have general authority
to create a de mnims exenption, Congress will have to say so.

' | pelieve, however, that MVB may use a reasonable functionality

test in defining "facility." OPA specifies facilities "used for
storing, handling, transferring, processing or transporting

oi|." Crankcase oil in an engi ne on an of fshore platform producing
only natural gas would not render the platforma "facility," even
t hough the engine "stores" oil, because the presence of the oil is

only incidental to the purpose of the facility itself, which is not
to store, handle, transfer, process, or transport oil.
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